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The above report extensively examines 
the market for retail tenancy leases 
from legal, economic and commercial 
perspectives.

While the Commission found that overall 
the market is operating effectively, it 
suggested change focusing on:

a.	 improving, where practicable and 
cost-effective, education, information 
and dispute resolution procedures; 
and 

b.	 removing the more restrictive 
elements of retail tenancy legislation 
and divisions between jurisdictions.

The Commission favoured an approach 
to:

a.	 improve features of the current 
system like dispute resolution and 
information and disclosure which 
are working well (80% of formal 
disputes are settled at mediation or 
before proceeding to a tribunal or 
court hearing);

b.	 unwind provisions in each state and 
territory that have sought to govern 
market behaviour (like coverage 
definitions and minimum lease 
terms);

c.	 improve the alignment of regulations 
and practices with the broad market 
for commercial tenancies, and

d.	 move towards a national consistency 
in legislation. 

As part of the encouragement of 
nationally consistent (plain English) 
models for retail tenancy leases and 
for tenant and landlord disclosure 
statements, the Commonwealth 
Government has now commenced a 
project to produce a uniform common 
disclosure statement for all retail tenancy 
leases throughout Australia. This is 
the first step and may well result in a 
standard document with state specific 
provisions set out in an annexure. 

The productivity commission report into retail 
tenancy leases in Australia
by Bill Hazlett, Partner

by Lynette Reynolds, Partner

On 3rd December 2008 the Queensland 
Parliament introduced and passed 
new legislation intended to provide 
additional protection for mortgagors 
when mortgagees exercise power of 
sale rights. The Queensland legislation 
has always imposed an obligation upon 
mortgagees exercising a power of sale 
to take reasonable care to ensure that 
the property is sold at the market value. 
These provisions have now been further 
strengthened as follows: 

1.	 The references to a mortgagee have 
been amended to include a reference 
to a mortgagee including an attorney 
for the mortgagor, or receiver acting 
under a power delegated to the 
receiver by a mortgagee.

2.	 Additional obligations have been 
imposed for prescribed mortgages.  
A prescribed mortgage is a mortgage 
over residential land where the 
mortgagor’s home is on the land. 

	 For the purposes of the definition it 
does not matter that a residence is 
also used for a business purpose if 
the residence is primarily used as the 
mortgagor’s home. The residence 
does not stop being the mortgagor’s 
home because the mortgagor 
ceased using the residence as the 
mortgagor’s home at the time the 
default occurred or at any time 
within six months before the default 
occurred. References to “home” 
mean a residence occupied by 
the mortgagor as the mortgagor’s 
principal place of residence. 

	 The additional obligations imposed 
upon a mortgagee or a receiver are:

a.	 to adequately advertise the sale;

b.	 obtain reliable evidence of the 
property’s value;

c.	 maintain the property, including 
by undertaking any reasonable 
repairs;

d.	 sell the property by auction, 
unless it is appropriate to sell it in 
another way; and

e.	 do anything else prescribed under 
a regulation (so far additional 
requirements have not been 
imposed). 

3.	 Penalties are imposed upon a 
mortgagee for a breach of these 
provisions up to $75,000. 

These new provisions apply to existing 
and future mortgages and charges 
over Queensland property. However, 
the provisions do not apply where the 
statutory notice exercising a power of 
sale had been given and the 30 day 
period of time for remedy had elapsed 
before 12 December 2008. 

Mortgagees take note – amendment to the Property Law Act (Queensland)



Sydney (City)
Ned Boyce, Partner 
+61 2 9391 3001 
eboyce@hunthunt.com.au

Sydney (North West)
Mark Byers, Partner 
+61 2 9804 5777 
mbyers@hunthunt.com.au

Melbourne
Bill Hazlett, Partner 
+61 3 8602 9259 
bhazlett@hunthunt.com.au

Brisbane
Lynette Reynolds, Partner 
Macrossans Lawyers 
+61 7 3292 9735 
lreynolds@macrossans.com.au

Adelaide
Egils Olekalns, Partner 
+61 8 8414 3342 
eolekalns@hunthunt.com.au

Perth
Darren Miller, Partner 
Marks & Sands Lawyers 
+61 8 9488 1300 
darren.miller@marksandsands.com.au

Hobart
Antony Logan, Partner 
+61 3 6210 6213 
alogan@hunthunt.com.au

Darwin
Christine Osborne, Partner 
+61 8 8924 2600 
cosborne@huntnt.com.au

Newcastle
Debra Allan, Partner 
+61 2 4925 5525 
dallan@hunthunt.com.au

Shanghai
Candy Ding 
+86 21 6249 3544 
cding@hunthunt.com.au

Page 6 | Property Law Update – Summer 2009 | Hunt & Hunt

Contacts
If you would like to discuss any of the issues raised in this update or require further information, please contact:

Disclaimer: The information contained in this newsletter is not advice and should not be relied upon as legal advice. Hunt & Hunt 
recommend that if you have a matter that is legal, or has legal implications, that you consult with your legal adviser. If you no longer wish  
to receive this Update or any other publication from Hunt & Hunt, please email us at unsubscribe@hunthunt.com.au.

The New South Wales mini budget 
released on 11 November 2008 
announced significant changes to stamp 
duty and other revenue laws.

1. Deferred abolition of certain 
duties
The planned abolition of:

•	 duty on unquoted marketable 
securities ( previously scheduled for  
1 January 2009) 

•	 mortgage duty for non residential 
property ( previously scheduled for 1 
July 2009), and 

•	 transfer duty on non-land business 
assets ( previously scheduled for 1 
January 2011)

will be deferred until 1 July 2012.

2. ‘Land rich’ duty
The ‘land rich’ duty provisions charge 
duty on certain acquisitions of shares 
and units in companies and unit trust 
schemes, at the same rate as a transfer 
of land. Currently, these provisions apply 

if the entity in which the shares or units 
are to be acquired:

a.	 has land holdings in New South 
Wales with an unencumbered value 
of $2,000,000 or more, and 

b.	 its land holdings comprise 60 per 
cent or more of the unencumbered 
value of all its property.

The 60 per cent threshold will be 
abolished from 1 July 2009 with the 
consequence that any relevant entity 
which holds New South Wales land with 
a value of at least $2,000,000 will be 
subject to ‘land rich’ duty. 

Nominal duties
From 1 January 2009, nominal duties on 
a range of documents (such as duplicates 
and trust deeds) will be increased. 
Transfers of land, duplicate contracts 
and the like, will increase from $2 to 
$10 and duty on trust deeds will now be 
increased from $200 to $500.

3. Land Tax
The marginal rate of land tax for 
land taxpayers with total taxable land 
holdings above $2.25 million has been 
increased from 1.6 per cent to 2%.  
The increase will apply from the 2009 
tax year. 

4. Parking space levies 
Parking space levies will increase as at 
1 July 2009 from $950 to $2,000 per 
year for each off-street, non residential 
parking space in the Sydney, North 
Sydney and Milsons Point business 
districts and from $470 to $710 per year 
for the business areas of St Leonards, 
Chatswood, Parramatta and Bondi 
Junction.

New South Wales mini-budget
by Maria Townsend, Partner




