Foreign cartel cases are providing
ammunition for use in local actions

THOSE in the Australian air corge industry will olready be oware that they
are subject fo an exlensive regulatory egime. That regime encompasses
complionte with obligations imposed by o number of Government
departments, including the Australion Customs and Border Protection
Service, the Austrolion Quaronting and Inspection Service, the office of
Transport Security and the Department of Defence. However, of recent time,
competifion authorities, bath hero ond everseas hove focused close atfention
an alleged cartel activity by those in industry. Porallel to such action by the
compeatition autharifies, there have been dass actions by customers of the
industry who beve they have suffered damage and lots by paying unduly
high prices resulling from such cartel achivity.

The acthons in Australia inclode
proceedings by the Australan Campati-
tan and Corsimer Commission
[FACCC") against a number of air cargo
operaton alieging price ficing, which
proceedings have expanded on 2 regular
basis to include new aperatars, Al the
e time. the Federal Court has reconthy
reinsiated a class acnon being Brough
against those eperators seeking damages
far lasses froen such alleged canel
BT,

The actions In Australia are no great
sirprise given that proceedings overseas
arg penerally mofe ddvanced and have
thacswn Lp evidende apphicable to the
Aysrrallan markel

Threat

while action in Australia hag, 1o date,
lacused on air carge operasors, there hag
always been the view that such actions
would “drill down” 0 thase smanging air
canpo such as freight forwanders, whether
they be intermatienal or local Irelght
forwarders. The European Commission
han imstituted such action against 3
mamber of international fretght forwasden
almady in the Ewropean Unlon. The
threat of such actiors in Australia has
o Larger with the recent announce-
miend that the Miw Trealand Commerce
Cammission has nstisuted proceedings
against dx (6] intemational freyght
forwanding companies implicalsd in an
alleged price-fiwing cartel,
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The investigabons relating to the Mew
Zealand acvon alkegedly commenced in
2007 Iollowing a reparted confidential
application for leniency by one company
imaodved in the alleged carisls

Thie immediste procdmity af th Mew
Zealand procesdings may give cause 1o
thrse im the Australian air cango isdutiny
to consider thels position in relation to
thess ismies, especlally when some
benefits do accrue to those wha ane firsy
o voluntaity disclose the allegnd
offending conduct snd who agres 1o
assist with further Inquiries. Even putting
o oo vdhe past condislL, these in
industry shouald, 82 the very least, be
paying specific attentien o ensurng that
they do not enter e ary arMangement
or underitanding that could be constreed
as canted behaviour in whatever form,
whethir that relates to understandings as
to fixing prices, fodng capacity or
amangements a5 10 Lhe way in which
tenders lar services are lodped o
competitian undertaken in the market
place.

Penalties

Saich actention o future conduct &
especially impartans given that recent
amendmens 1o the Trade Practices Ac
1974 ["TP&") now preside Tar signifi-
canitly increased penalties for carted
behandenur and jad torms for indidduals
imechved in such actions [conststent with
j@il terms hawing been impased an
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executives ovenaas) Theis new
provisions have been matched with new
pewars to candusct investigations and
securm evidence.

There have also been ather recent
amendments 1o the TP in relation to
unit pricing and unfair contraces which
warmant chose Jiention if they have not
had close stention already,

My wigw has ahways been that avosd-
ance by better than cure - regulators koak
mane iindly upon those companies who
have demonairaied an intention and
effart ta comply with regulatory requine-
mens and wha put mio placs pracices
ant direct~ws 10 ensare thal compliance
1% observed, AL the same tme, if
samething daes ga wrang my view is
5o o volpnieer theae errors i the
earkess apporunity and take sleps 1o
mitigace adverse consequences, as well
a5 acceatieg liabilicy and working to
anvoid future reOCCErrER0E.

I thase in mdustry do nat already
hiave a “trade practices” of “competitior®
compliance program alneady in place,
then they should do so as a matter of
Urgency.



