EMPLOYMENT LAW

f Towards a national
. OH&S system

By Martin Dunne, Special Counsel, Hunt & Hunt

In July 2008 the Intergovernmental Agreement for

e National laws p!’OpOSE’d to ah'gn Regulatory and Operational Reform in Occupational
i Health & Safety (IGA) formalised all governments’
OCCUp(JthﬂGl' health and Safety commitment to the harmonisation of OH&S laws
iegisfa tion throughout Australia and provided the protocol and timetable.
On 31 October 2008 the advisory panel
Exp osure draft bill to be released later submitted its first report, National Review into
this year and all jurisdfctions are to Model Occupational Health and Safety Laws,

i i : g providing recommendations involving duties of
have .'mpi‘emen ted new :‘eg;s!anon by care and the nature and structure of offences
the end of 2011 including defences.

The second report, completed on 30 January
Proposed national laws will modify 2009, deals with remaining matters including
existfng pro visions in NSW and may consultation and representation, enforcement and

compliance, regulation making powers,
administrative processes, permits, licensing
arrangements, education, advice and assistance.

face union opposition

Timetable

In a communiqué dated 3 April 2009, the WRMC
reported that Ministers had agreed that the Safe
Work Australia Council (the Council) would
commence developing the model national OH&S
Act. An exposure draft is expected in August 2009,
with the expectation that all jurisdictions will
implement the agreed model OH&S Act and
regulations by December 2011.

Despite the climate of cooperation and
agreement which is apparent within the WRMC,
union concerns with the proposed model remain a
significant potential obstacle, particularly as recent
history in NSW demonstrates.

| here is widespread recognition of the necessity
* to nationally harmonise occupational health
and safety (OH&S) laws.

However, the road towards their proposed
December 2011 enactment involves compromise
in the area of health and safety, where
compromise is not normally accepted.

As with the introduction of a national
industrial relations system, the Federal
Government has no constitutional power in
relation to occupational health and safety matters.

Unlike the WorkChoices industrial relations
reforms, which were imposed without real
consultation between federal, state and territory
governments, these OH&S reforms have been
pursued in a cooperative process through the
Workplace Relations Ministers Councils (WRMC).

On 4 April 2008, Julia Gillard, the Minister for
Employment and Workplace Relations, announced
a national review into OH&S laws and appointed a
three-person advisory panel to report in
accordance with terms of reference on the
structure and content of model OH&S legislation
capable of being adopted in all jurisdictions.

Constitutional corporation employers who
have been granted federal workers compensation
self-insurance licences are currently subject to
federal OH&S laws in respect of their employees.
However, these employers remain subject to state
OH&S laws regarding their other duties as
occupiers, manufacturers and suppliers,
complicating their position.

NSW unions have indicated they are not
convinced that federal OH&S laws provide
adequate protection. A recent dispute required
such employers and other parties to respond and




The primary duty of
care will cover
new and
evolving working
arrangements
extending beyond
the traditional
employer and

employee

relationship.
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The prosecution

will bear the
onus of
proving beyond
reasonable doubt
all elements of
an offence,
including
reasonable
practicability,
effectively ; i
reversing the

NSW provisions.
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