INTERNATIONAL TRADE

1 the assumption that reports of

its demise have not heen greatly

exaggerated, the apparent

collapse of the World Trade
Organization (WTO) Doha round of talks in
Geneva in July 2008 will have immediate
and far-reaching consequences for those
involved in domestic and international trade,
The current financial crisis has created an
additional level of complication.

The purpose of this article is to consider
the impact of the current environment on the
international trade agenda and the conse-
quences for Victorian legal practitioners.
Those consequences will include the need for
practitioners to understand the architecture
of Free Trade Agreements (FTAs) and how
they affect the businesses of their clients.
This is discussed in more detail below.!

Who or what killed the
Doha round of the WTO?

The reasons for the collapse of the Doha
round of the WTO are not simple and will
be different depending on your school of
geopolitics. According to a speech by WTO
Director-General Pascal Lamy, the July
talks associated with the Doha round “came
unstuck over the precise definition of the
parameters of a clause intended to protect
the developing countries from import surges
that could pose a threat to their agricultural
production systems”.?

International exporters (led by the US)
expressed the view that India, on behalf
of other developing nations, caused the
collapse by seeking to impose an unreason-
able safeguard regime in relation to imports
of agricultural products from developed
countries.

The alternative view put by India and many
aid agencies is that it is entirely reasonable
for developing countries to have the type of
safeguard regime which had been proposed
to protect subsistence farmers against the
“dumping” of agricultural products from
the developed world.

Ultimately, the disagreement on safe-
guards reflects the deeper division between
developed and developing nations.

Signs of life for the
Doha round?

Since July 2008, negotiations have continued
with experts appointed by WTO trade minis-
ters working on outstanding issues. The
messages from the WTO at Geneva remain
optimistic for the Doha round.

However, there are some contrary indi-
cators. First, there is a view that China is
reluctant to embrace further liberalisation
on a multilateral basis beyond its WTO
accession obligation. Second, the political
scenario in the US with the expiry of the
term of the Bush administration and the
uncertainty of the position of its successor
administration mitigates against the US
being involved in any further negotiations.
Third, as of 14 December 2008 there was
still no agreement to convene a ministerial
meeting before the end of 2008. All said, it
seems clear that the process of multilateral
global liberalisation convened by the WTO
may have stalled for now.

Whither the WTO?

The demise of the WTO Doha round by no
means spells the end of the relevance of the
WTO. Its existing structures and operations
represent an invaluable regime for regulating
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international trade. Indeed, in a recent
speech, Pascal Lamy was able to compare the
problems of the less regulated international
financial markets to the relatively sound level
of regulation afforded to those trading under
the auspices of the WTO.3

At present there are several international
trade disputes being resolved before WTO
panels. These include actions by the US in
relation to the alleged failure of China to
afford adequate intellectual property protec-
tion.* Closer to home, New Zealand has
brought action against Australia, alleging
that our quarantine regulation is contrary
to the provisions contained in the WTO
agreements.’

Other aspects of
international trade
liberalisation

Many commentators have been dismissive of
trade agreements other than the multilateral
trade agreement at the WTO. They deride
the “spaghetti bowl” caused by the number
of these “other” agreements (although on one
view a spaghetti bowl is better than no bowl
at all). The collapse of the Doha round and
the global financial crisis will have effects
including those discussed below. However,
common to all of these effects is the aim to
use improvements in international trade
to mitigate against the effects of the global
financial erisis.

The current levels of focus on bilat-
eral, plurilateral and regional FTAs have
increased as countries endeavour to improve
their trading positions and reduce barriers
to trade. Australia and Chile announced an
FTA on 30 July 2008 (the very day on
which the Doha talks collapsed).® Australia
has now joined with New Zealand to
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enter into an W T O
FTA with the work.t
ASEAN nations. The WTO is

Furthermore, the daily
financial press includes
regular articles exhorting the
Australian FTA agenda.”

Several other countries have proposed
FTAs under discussion and it is clear that
there will be serious efforts to accelerate
those discussions.®

History suggests that at the time of global
economic downturn there is an increase in the
use of trade remedies (such as anti-dumping
actions) and “safeguard” measures to protect
local producers.? It will be interesting to
see how the US responds to the expiry of its
current safeguard measures on imports of
Chinese textile and apparel products.2

The financial crisis is increasing the
demand and cost for trade financing.
The WTO called a meeting of trade
financiers on 12 October 2008 and has
subsequently established a taskforce to
monitor the effect of the financial crisis on

not alone in those

concerns. Brazil has

made a US $20 billion

commitment to support

its exports and the World

Bank has boosted its funding

for trade finance by 50 per cent to US
$1.5 billion.2

It is likely that future FTAs will address
environmental issues by including provi-
sions to allow emission trading across
borders. Indeed, many countries now insist
that FTAs include provisions on environ-
mental standards.?

While those operating in air and sea
freight are trying to maximise returns, they
are also under close attention from compe-
tition regulators. Action taken by the US
Department of Justice against those involved
incollusive air freight practices has resulted
in payments of fines of over $US 1 billion

and jail for executives.l There has been |

corresponding action taken by regulators
in the EU and Australia.®® Similar attention
is now turning to those involved in the sea
freight industry.®

Other multi-lateral organisations are
working to facilitate trade. In one example,
the World Customs Organisation (WCO) is
working through its SAFE framework to
facilitate and secure trade.

The protection of intellectual property at
the border is receiving increased focus for
both commercial and consumer protection
reasons. This has a place both with the WTO
and the WCO (the SECURE framework).
Several countries (including Australia)
are considering the Anti-Counterfeiting
Trade Agreement to provide additional
protections.

FTAs are not all about trade in goods.
FTAs will also facilitate additional finan-
cial investment by removing current limits
on foreign investment and regulation. Most
importantly, they will improve the vital
trade in services.
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The services agencz

As readers may be aware, services represent
ahuge proportion of domestic GDP. However,
they are a relatively smaller percentage of
exports. There is room for improvement in |
trade by adopting measures to assist serv-

ices exports. Clearly, improvements to the

services agenda is an item close to the heart |
of lawyers and other professionals. Unfortu-

nately, services seem to be the poor relation
of international trade.

Services were not a focus of the July '
discussions associated with the Doharound
of the WTO. Furthermore, evenin concluded
FTAs there are rarvely any immediate conces-
sions granted in relation to services. Our ;
federal government is nOW more aware ofthe

need to focus on services and has appointed
a4 minister with responsibility for services.
More recently, the Mortimer Review of

Export Policies™ macle very clear statements
of the importance of services exports and the @

need for policies to support them.

The LIV, working with the Law Council of
Australia (LCA), continues to press for the
improvement of the marlket for legal services,
both here and overseas.

Practitioners also need to assist clients |
with sourcing other professionals who can :
provide financial and business advice. An z
excellent starting point on these commer-
cial issues is through Austrade;*® and

to continue to support the agenda being |
pursued by the LIV and the LCA t; 5
improve the market for legal services, both 1
here and overseas. @ !

This work has included:

' s submissions to the Department of Foreign

Affairs and Trade (DFAT) regarding i

prospective FTAs; :

‘o work with DFAT on the implementa- '

tion of FTAs to deliver benefits for those !
providing legal services; i

. » submissions to government reviews (such

as the Mortimer Review); 7
membership of the Services Export Advi-
sory Committee convened by the Victorian :
government; y
memmbership of the China Working Group
convened by the International Legal Serv-
ices Advisory Council (ILSAC) to provide |
assistance to DFAT in its negotiations for °
the prospective China FTAS;
seminars and publications with Austrade; |
direct negotiations with overseas law
societies;

recently becoming a member of the |
Australia Services Roundtable;™ and
the LIV adopting an “International
Strategy”™.
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. Conclusion

! This article represents only the briefest :
summary of developments in relation to '
" international trade, both generally and in §

relation to legal services. However, it raises

some issues for legal practitioners, such as

the need:

e to be aware of developments in the FTA
agenda, both here and overseas. This will
have an impact on the advice provided
to business clients. Practitioners can be
proactive and advance the interests of their
clients by making them aware of benefits
which may flow from prospective FTAs
and ensuring that the interests of their
clients are represented to government;

e to understand the operation of an FTA.

This includes an understanding of reduc-

tions in tariffs for goods and the operation

of rules of origin governing which goods
are entitled to preferential treatment. It
also includes understanding the increase in
the thresholds before approvals for foreign
investment are required from the Foreign

Investment Review Board (FIRB);

to establish relationships with firms in

overseas markets in which clients will

operate to ensure that the clients’ inter-
ests are represented in those markets.

This can be achieved through member-

ship of bodies such as the International

Bar Association (IBA) or one of the many

international networks of lawyers. The
LIV can assist with referrals overseas.
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