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Insurance Law Case Note

This matter concerns costs 
in the event that an offer of 
compromise was rejected and 
the party who served the offer of 
compromise goes on to succeed 
at hearing

In this matter the plaintiff has served 
an offer of compromise in the 
following terms:

1.	 Judgment for the plaintiff against 
the defendant in the sum of 
$150,000 inclusive of interest.

2.	 The defendant to pay 
the plaintiff’s costs and 
disbursements as agreed or 
assessed.

3.	 This offer is made pursuant to 
the Uniform Civil Procedure Rules 
(UCPR) 2005 Part 20 Division 4 
Rule 20.26.

4.	 This offer is open for acceptance 
for 28 days from the date of this 
offer of compromise.

The defendant rejected the offer of 
compromise. The matter proceeded 
to hearing where judgment was 
subsequently awarded for the 
plaintiff against the defendant for 
$181,544.88.

In this action the plaintiff sought to 
have the defendant pay their costs 
on an ordinary basis up until the 
date of the offer of compromise and 

on an indemnity basis subsequent 
to the offer of compromise. The 
plaintiff submitted that since the 
judgment of the court was now 
more favourable to the plaintiff than 
the offer, the plaintiff was entitled 
to the orders sought for indemnity 
costs under UCPR Rule 42.14. The 
defendant opposed the costs order 
on the grounds that the offer of 
compromise did not comply with 
UCPR Rule 20.26(2) as it was not an 
offer exclusive of costs.

Uniform Civil Procedure Rule 
20.26:

20.26	 Making an offer

1.	 In any proceedings, any party 
may, by notice in writing, make 
an offer to any other party to 
compromise any claim in the 
proceedings, either in whole or in 
part, on specified terms.

2.	 An offer must be exclusive of 
costs, except where it states that 
it is a verdict for the defendant 
and that the parties are to bear 
their own costs.

3.	 A notice of offer:

(a)	must bear a statement to the 
effect that the offer is made in 
accordance with these rules; 
and

(b)	if the offeror has made or 

been ordered to make an 
interim payment to the 
offeree, must state whether 
one or the other is in addition 
to the payment so made or 
ordered.

12.	A notice of offer that purports 
to exclude, modify or restrict the 
operation of Rule 42.14 or 42.15 
is of no effect for the purposes of 
this division.

The defendants argued that the 
offer of compromise was not 
exclusive of costs as in paragraph 
2 of the offer there was an offer 
made in relation to costs

The defendants argued that the offer 
of compromise was not exclusive of 
costs as in paragraph 2 of the offer 
there was an offer made in relation 
to costs. They submitted that no 
reference to costs was permissible, 
because any offer exclusive of costs 
is subject to Rule 42.13A, which 
entitles the plaintiff to an order for 
costs on an ordinary basis up to 
the time when the offer was made 
unless the court orders otherwise.

Judge Bozic SC considered Mid-
City Skin Cancer & Laser Centre 
–v– Zahedi-Anarak & Ors [2006] 
NSWSC 684 to be the most 
appropriate case. In that case the 
opposing party argued that the 
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reference to costs, made in a similar 
manner to the reference in this 
matter, introduced ambiguity as 
it was not clear whether the costs 
referred to were up until the date of 
the offer (in accordance with UCPR 
Rule 42.13A(2)) or up until the date 
of acceptance (in accordance with 
the common law). 

The effect of the judgment in 
Mid-City was that an offer for a 
specified amount “plus costs agreed 
or assessed” is an offer exclusive of 
costs within the meaning of Rule 
20.26(2). Judge Bozic SC upheld 
this judgment and noted that when 
making an offer of a specified 
amount, it is unnecessary to specify 

as part of the offer that the costs are 
as agreed or assessed as it mirrors 
Rule 20.26 and 42.13A.

As the offer of compromise was 
considered to be exclusive of costs 
within the meaning of Rule 20.26(2), 
unless the court ordered otherwise, 
the plaintiff was entitled to an order 
against the defendant for the plaintiff’s 
costs assessed on an indemnity basis 
from the date of the offer.

Judge Bozic SC ordered:

1.	 The defendant pay the plaintiff’s 
costs of the proceedings up to 
and including 30 June 2009 on 
an ordinary basis, as agreed or 
assessed; and

2.	 The defendant pay the plaintiff’s 
costs of proceedings from 1 July 
2009 on an indemnity basis as 
agreed or assessed.

The consequences of this case are:

1.	 Offers of compromise which 
include a mention of costs 
to be decided “as agreed or 
assessed” do not contravene the 
requirement under Rule 20.26(2) 
of the UCPR for an offer to be 
exclusive of costs.

2.	 Judge Bozic SC opined that as 
costs would be decided “as 
agreed or assessed” whether 
those words were there or not, 
the words are not necessary.
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